SERVED: Novenber 2, 1995
NTSB Order No. EM-179

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 27th day of October, 1995

)

ROBERT E. KRAMEK, )
Commandant , )
United States Coast Cuard, )
)

% ) Docket ME-160

)

MARK R EMERY, )
)

Appel | ant. )

)

ORDER DI SM SSI NG APPEAL

The Vi ce Commandant has noved to dism ss the appeal in this
proceedi ng on the ground that the Board | acks jurisdiction to
decide the legal issue it presents. For the follow ng reasons,
we wll grant the notion to dismss, to which the appell ant
subm tted a nmenorandum in opposition.

In this proceeding the Coast Guard suspended appellant's
license (No. 639033) and nerchant mariner's docunent (No.
370701102) for 24 nonths (8 outright and 16 remtted on 24
nmont hs' probation) on unrelated charges of m sconduct (reporting
to his place of marine enploynent, "in anticipation of operating
the comerci al passenger vessel FRIENDSH P, " whil e intoxicated)
and violation of law (conviction in a Mchigan court of driving
while intoxicated). Only the latter charge concerns us here.

The violation of |aw charge sustai ned agai nst the appel |l ant
rests on 46 U.S.C. 8§ 7703(3), a statute that authorizes the
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suspensi on or revocation of a seaman's |license or docunent if he
has been convicted of an offense such as driving while
intoxicated.” On appeal, the appellant, while not challenging
the factual predicate for this charge, contends that the statute
itself is unconstitutional. In its notion to dism ss the Coast
GQuard asserts, correctly, we think, that the appellant's
contention should be re-directed to the courts, for the Board is
not enpowered to review the constitutionality of the authority 46
U.S.C. § 7703(3) bestows on that agency.?’

The appellant, albeit not directly disputing the Coast
GQuard's position that constitutional challenges of the kind
presented on this appeal ordinarily nmust be resolved in the
federal courts,® suggests that it was necessary for himto raise
the issue before the Board in order to avoid a judicial ruling,

'46 U.S.C. § 7703(3) provides as follows:

8 7703. Bases for suspension or revocation

A license, certificate of registry, or nmerchant mariner's
docunent issued by the Secretary [of Transportation] may be
suspended or revoked if the hol der--

* * * *

(3) within the 3-year period preceding the initiation
of the suspension or revocation proceeding is convicted
of an offense described in section 205(a)(3)(A) or (B)
of the National Driver Register Act of 1982 (23 U S.C
401 note).

*The parties have not directed our attention to any case in
whi ch we have explicitly disavowed authority to pass on the
constitutional validity of a statute adm nistered by the Coast
GQuard. However, our decision in Conmandant v. Raynond, NTSB
Order EM 175 (1994), cited in the Coast Guard's notion, clearly
hel d that challenges to the constitutionality of Coast Guard
regul ations, there involving drug testing, could not be
entertained. It follows that the Board cannot properly rule on
the constitutionality of the statutory provisions that establish
the Coast CGuard's regulatory responsibilities.

*The appel | ant suggests, neverthel ess, that our decision in
Commandant v. Bl ake, 6 NTSB 1645 (1989) (Hol di ng, anong ot her
t hi ngs, that no unconstitutionally seized evidence had been
adm tted against himat his revocation hearing), reveals an
i nconsi stency in our precedent on the subject. W disagree.
That we are not enpowered to review the constitutionality of the
Coast QGuard's authority to revoke a |license or docunent does not
mean that we | ack the power to insure that no constitutional
error occurs during the Coast CGuard' s adjudication of a specific
case involving the exercise of that authority.
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had he not done so, that he had failed to exhaust his
admnistrative renedies. Wile we do not necessarily agree that
the question had to be brought to us in the first instance, our
di sposition of the Coast Guard's notion to dismss should satisfy
any applicabl e exhaustion requirenent.

ACCORDI NG&Y, I T IS ORDERED THAT:

1. The Coast CGuard's notion to dismss is granted, and

2. The appellant's appeal is dismssed.

HALL, Chairman, FRANCI S, Vice Chai r man, HAMVERSCHM DT and GOGLI A,
Menbers of the Board, concurred in the above order.



